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 IN THE COURT OF APPEALS FOR THE STATE OF UTAH 
D Q C K b l N U . j i ^ V ^ QB^ZZ 
THE STATE OF UTAH, : 
Plaintiff-Respondent 
v. 
JAY LYNN BENGLAN, : Case No. 890496-CA 
: Priority No. 2 
Defendant-Appellant 
BRIEF OF APPELLANT 
Appeal from an order denying defendant's Motion to 
Terminate Probation, on the underlying offense of Retail Theft, a 
Class B Misdemeanor, in the Third Circuit Court, in and for Salt 
Lake County, State of Utah, the Honorable Judge Paul G. Grant, 
presiding. 
MARK MOFFAT 
Attorney for Defendant-Appellant 
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JURISDICTIONAL STATEMENT 
Jurisdiction is conferred in this court pursuant to Utah 
Code Ann. §78-2a-3(2)(d) (1953 as amended) and Utah Code Ann. 
§77-35-26(2)(b) (1953 as amended), whereby a defendant in a criminal 
action may take an appeal to the Court of Appeals from an order 
made, after judgment, affecting the substantial rights of the 
defendant. In this case, the order was issued by the Honorable 
Judge Paul G. Grant, Third Circuit Court, Salt Lake Department, Salt 
Lake County, State of Utah. 
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STATEMENT OF ISSUES 
1. Was the defendant's probation terminated by operation 
of law on August 2, 1989? 
2. Can a probationer acquiesce to an extension of 
probation after the term of probation has expired? 
- iv -
TEXT OF THE STATUTES AND CONSTITUTIONAL PROVISION 
Utah Code Ann. §77-18-1(7 Ma) (1987) reads as follows 
Upon completion without violation of 18 
months probation in felony or Class A 
Misdemeanor cases, or six months in Class B 
Misdemeanor cases, the probation period 
shall be terminated, unless earlier 
terminated by the court. 
Utah Code Ann. §7-18-1(7)(c) reads as follows: 
At any time prior to the termination of 
probation, upon a minimum of five days 
notice and a hearing or upon a waiver of the 
notice and hearing by the probationer, the 
court may extend probation for an additional 
term of 18 months in felony or Class A 
Misdemeanors or six months in Class B 
Misdemeanors if fines or restitution are 
both owing. 
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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff-Respondent 
v. : 
JAY LYNN BENGLAN, : Case No. 890496-CA 
: Priority No. 2 
Defendant-Appellant 
BRIEF OF APPELLANT 
STATEMENT OF THE CASE AND NATURE OF THE PROCEEDINGS 
This is an appeal from an order denying defendant's Motion 
to terminate probation on the underlying offense of Retail Theft, a 
Class B Misdemeanor. The motion was heard on August 2, 1989, before 
Judge Paul G. Grant, in the Third Circuit Court, Salt Lake 
Department. The Court denied the defendant's motion and sentenced 
defendant to a term of sixty (60) days in the Salt Lake County 
Jail. A certificate of Probable Cause was issued by Judge Paul G. 
Grant on August 3, 1989. 
STATEMENT OF FACTS 
On April 5, 1988, defendant entered a plea of guilty to the 
charge of Retail Theft, a Class B Misdemeanor. The Honorable Paul 
G. Grant, Judge presiding, sentenced defendant to serve sixty days 
in jail and suspended the jail sentence. The defendant was ordered 
to six months of Court-supervised probation. The defendant was also 
ordered to obtain a job and get he* GED degree during her 
probationary period. No fines dr fees were assessed by the court. 
See docket (hereinafter referred to as Addendum ffAw). 
On May 5, 1988, the Court reviewed defendant's case. The 
Court ordered that defendant continue in counseling and ordered that 
she obtain her GED by the next scheduled review date. The Court did 
not schedule an Order to Show Cause hearing nor did it find 
defendant in violation of the terms of her probation nor did it 
revoke and/or reinstate probation. See Addendum "A". 
On September 27, 1988, defendant was again before Judge 
Grant for a Review. The defendant appeared without counsel. The 
Court continued defendant's review date until March 25, 1989. 
Because March 25, 1989 fell on a Saturday, the Court rescheduled the 
Review date for March 24, 1989 at 9:30 a.m. 
On March 24, 1989, Ms. Benglan notified the Court by 
telephone that she thought her review date was March 27, 1989. The 
Court continued the review until March 27, 1989 at 9:30. The court 
did not schedule an Order to Show Cause hearing. See Addendum "A". 
On March 29, 1989 at 9:30 defendant appeared with Jimi 
Mitsunaga, a private attorney who had represented Ms. Benglan's 
family in other matters. The Review was continued until April 5, 
1989 at 9:30. Defendant was ordered to be enrolled in GED classes 
by April 5, 1989. The Court did not schedule an Order to Show 
Cause, did not find defendant in violation of the terms of her 
probation nor did it formally revoke or reinstate probation. See 
Addendum "A". 
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On April 5, 1989, defendant appeared without counsel and 
provided the Court proof that she had obtained full-time 
employment. A new review date of May 2, 1989 was scheduled. 
On May 2, 1989, defendant appeared with Mark Moffat of Salt 
Lake Legal Defender Association, at that time defense counsel moved 
to dismiss and to close the case for lack of jurisdiction. Defense 
counsel's motion was denied and a new review date was scheduled for 
August 2, 1989 at 9:30 a.m. The Court ordered Ms. Benglan to 
continue full-time employment and enroll in GED classes. See 
Transcript dated May 2, 1989. 
On August 2, 1989 at 9:30 a.m., defendant appeared 
initially without counsel before Judge Grant. Despite Ms. Benglan's 
requests that the Court wait for her attorney, Judge Grant went 
forward with th review and ordered Defendant to continue full-time 
employment and obtain her GED. See Transcript dated August 2, 
1989. Later that morning, defendant appeared with her attorney Mark 
Moffat. At that time, defense counsel moved to dismiss and close 
the case for lack of jurisdiction. Defense counsel's motion was 
denied and the Court ordered that Ms. Benglan serve 60 days in 
jail. Defense counsel requested that the Court stay imposition of 
the sentence and in addition, stay any further proceedings in the 
case pending appeal. See Undated Transcript. Judge Grant later 
signed an order to that effect. 
^ 
SUMMARY OF ARGUMENT 
Appellant urges this court to reverse the decision made by 
the lower court on the following grounds: 
1. The probationary term originally ordered by the court 
had expired as a matter of law. 
2. Defendant at no time expressly or impliedly waived her 
right to notice and hearing on the question of her probation 
status. 
ARGUMENT 
POINT I 
THE TRIAL COURT ERRED IN DENYING DEFENDANT'S 
MOTION TO CLOSE AND CLEAR MS, BENGLAN'S CASE 
FOR LACK OF JURISDICTION. 
Utah Code Ann. §77-18-1(7)(a) (1987 Supp.) states: "Upon 
completion of . . . six months [probation] in Class B Misdemeanor 
cases, the probation period shall be terminated, unless earlier 
terminated by the court." 
The Utah Supreme Court in State v. Green, 757 P.2d 462 
(Utah 1988) held that a court lacks jurisdiction to revoke a 
defendant's probation if revocation proceedings are not initiated 
before the expiration of the probationary term. 
Ms. Benglan's probation terminated by operation of law six 
(6) months after she was sentenced on charges of Retail Theft a 
Class B Misdemeanor. Defendant plead guilty to the charge and was 
sentenced on April 5, 1988 to sixty (60) days jail. The jail term 
was suspended and defendant was placed on six months good behavior. 
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Defendant was to provide proof of employment and complete her GED. 
Probation terminated by operation of law on October 5, 1988. During 
that time the court at no time filed an affidavit in support of an 
Order to Show Cause or in any way initiated proceedings to formally 
revoke defendant's probation. Therefore, after October 5, 1989, the 
court no longer had jurisdiction of defendant's case. 
POINT II 
MS. BENGLAN DID NOT WAIVE HER RIGHT TO A HEARING 
OR CONSENT TO AN ADDITIONAL PROBATIONARY TERM. 
Utah Code Ann. §77-18-1(9) describes with particularity the 
procedure necessary to charge a defendant with violating the 
conditions of his/her probation. Subsection (b) states that this 
procedure begins with the "filing of an affidavit alleging with 
particularity facts asserted to constitute violation of the 
conditions of probation." No such affidavit was ever filed in this 
case. The court continued to set review dates, apparently out of a 
desire to monitor the defendant's progress. The court, however, 
never issued an affidavit and never made specific findings on the 
record that the defendant was in violation. If the court finds that 
Judge Grant made findings of violation, the defendant urges that the 
Court nonetheless overrule Judge Grant's denial inasmuch as the 
defendant was never notified in the manner required by Utah Code 
Ann. §77-18-1(9) and never afforded a hearing on the issue of 
revocation. 
Utah Code Ann. §77-18-1(7)(c) states that a defendant's 
probation can be extended upon "waiver of the notice and hearing by 
probationer." The defendant at no time waived her right to have 
notice and a hearing n the issue of revocation. The Circuit Court's 
docket of defendant's case makes no indication that defendant ever 
was advised of her rights and/or explicitly waived those rights. 
Blacks Law Dictionary defines "waiver" as: 
The intentional or voluntary relinquishment of a 
known right, or such conduct as warrants an 
inference of the relinquishment of such right, or 
when one dispenses with the performance of 
something he is entitled to exact or when one in 
possession of any right, whether conferred by law 
or by contract, with full knowledge of the 
material facts, does or forbears to do something 
the doing of which or the failure of forbearance 
to do which is inconsistent with the right, or 
his intention to rely upon it. The renunciation, 
repudiation, abandonment, or surrender of some 
claim, right privilege, or of the opportunity to 
take advantage of some defect, irregularity, or 
wrong. 
Black's Law Dictionary 1417 (rev. 5th ed. 1979). 
Defendant at no time made a voluntary and knowing 
relinquishment if her right to proper notice and a hearing. 
Defendant's continued appearances after expiration of her 
probationary term are indicative only of defendant's desire to 
comply with the court's order that she be present. 
__ a 
CONCLUSION 
On the above grounds, appellant seeks reversal of the lower 
court's order. Appellant requests that this court find that 
probation had terminated as a matter of law on October 5, 1989. 
Respectfully submitted this (Xt> day of December, 1989. 
MARK M O F F A T # * 
Attorney for Appellant 
CERTIFICATE OF DELIVERY 
I, MARK MOFFAT, hereby certify that eight copies of the 
foregoing will be delivered to the Utah Court of Appeals, 230 South 
500 East, Suite $00, Salt Lake City, Utah 84102, and four copies to 
the Attorney General's Office, 236 State Capitol Building, Salt Lake 
City, Utah 84114 this day of December, 1989. 
DELIVERED by this day of 
December, 1989. 
ADDENDUM "A" 
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THIRD CIRCUIT COURT - SLC WEDNESDAY DECEMBER 13, 1989 
4:16 PM 
Defendant CITATION: SLP Case: 881002241 MS 
BENGLAN, JAYLYNN State Misdemeanor MULTI-DEF 
Judge: Paul G. Grant 
CDR #: 400874 
Charges Bail 
Violation Date: 03/07/88 
1. THEFT RETAIL OVER $100 76-6-602.A 1000.00 
Plea: Finding/Judgment: Amended 
2. THEFT UNDER $100 76-6-404.B 300.00 
Plea: Guilty Finding/Judgment: Guilty Plea 
Proceedings 
03/15/88 Case filed on 03/15/88. CAC 
ARR scheduled for 3/18/88 at 9:30 A in room 1 with FHG CAC 
03/18/88 ARR rescheduled to 3/22/88 at 9:30 A in room 1 with PKP PLA 
03/21/88 ARR rescheduled to 3/22/88 at 9:30 A in room 1 with PGG PLA 
03/22/88 Mis Arr Judge Paul G. Grant PLA 
TAPE: 562 COUNT: 1028 PLA 
Deft present w/o counsel PLA 
ATD None Present ATP T VUYK PLA 
PTC scheduled for 03/31/88 at 0200 P in room ? with PGG PLA 
LDA Appointed PLA 
03/23/88 GRANT/SP ON DEFT MOTION C/O CONT PTC 4-5-88 AT 9:30 AM (DEFT HAS SWP 
DOCTOR APPOINTMENT) SWP 
PTC on 3/31/88 was cancelled SWP 
PTC scheduled for 4/ 5/88 at 9:30 A in room ? with PGG SWP 
04/05/88 GRANT/SP T650 C2413 DPWC C LOYD R YBARRA PRESENT ON STATE BEHALF SWP 
ON STATE MOTION C/O AMEND TO THEFT CLASS B DEFT ADVISED OF SWP 
RIGHTS & WAVIED DPG TO THEFT CLASS B SENT 60 DJSUP 6 MON GOOD SWP 
BEHAVIOR PROB CONDITIONS OF PROB 1 PROOF OF EMPLOYEMENT 2 SWP 
2 COMPLETE G.E.D. REV 5-5-88 AT 2:00 PM DEFT TO HAVE PROOF OF SWP 
EMPLOYMENT AT TIME OF REV PROB 9-5-88 SWP 
Began tracking Probation (Court) Review on 09/05/88 SWP 
REV scheduled for 5/ 5/88 at 2:00 P in room ? with PGG SWP 
05/05/88 GRANT/CR T-922 DPWC C. LOYD DEFT TO CONTINUE COUNCELING CSR 
AND HAVE HER GED COMPLETED BY NEXT REVIEW. DEFT TO SUPPLY CSR 
COURT WITH REPORT FROM COUNCELOR AT THE TIME OF REVIEW CSR 
REVIEW 9-6-88 AT 9:30 AM CSR 
REV rescheduled to 9/ 6/88 at 9:30 A in room ? with PGG CSR 
09/06/88 GRANT/SP DEFT PHONED COURT (DEFT ILL) C/O CONT REV 9-8-88 AT SWP 
9:30 AM DEFT TO SUPPLY COURT WITH REPORT SWP 
REV rescheduled to 9/ 8/88 at 9:30 A in room ? with PGG SWP 
09/22/88 GRANT/CR NOTIFIED LDA FOR NEW REVIEW DATE THEY WILL NOTIFY CSR 
DEFT REVIEW 10-7-88 AT 9:30 AM CSR 
REV scheduled for 10/ 7/88 at 9:30 A in room ? with PGG CSR 
09/27/88 REV on 10/ 7/88 was cancelled SWP 
GRANT/SP T1919 C113 6 DPWOC M MOFFAT IN ANOTHER COURT CONT REV SWP 
3-25-89 AT 9:30 AM SWP 
REV scheduled for 3/24/89 at 9:30 A in room ? with PGG SWP 
REV DATE 3-25-89 FALLS ON SAT NEW REV DATE 3-24-89 AT 9:30 AM SWP 
10/27/88 Ended tracking of Probation (Court) LKC 
03/24/89 GRANT/CR DNP DEFT CALLED ON THE PHONE AND THOUGHT REVIEW DATE CSR 
WAS ON 3-27-89 C/O CONT FOR REVIEW 3-27-89 AT 9:30 AM DEFT CSR 
NOTIFIED BY PHONE CSR 
REV rescheduled to 3/27/89 at 9:30 A in room ? with PGG CSR 
ADDENDUM "A" 
THIRD CIRCUIT COURT - SLC 
Defendant 
BENGLAN, JAYLYNN 
D O C K E T 
CITATION: 
Page 2 
WEDNESDAY DECEMBER 13, 1989 
4:16 PM 
SLP Case: 881002241 MS 
State Misdemeanor MULTI-DEF 
03/27/89 GRANT/SP T610 C880 DPWC JIMI MITSUNAGA C/O CONT REV 4-5-89 AT 
9:30 AM DEFT TO BE ENROLLED IN COMPLETING G.E.D. 
REV rescheduled to 4/ 5/89 at 9:30 A in room ? with PGG 
DEFT CURRENT ADDRESS 4230 S 1400 E 
GRANT/SP T665 C2132 DPWOC DEFT HAS OBTAINED EMPLOYMENT C/O CONT 
REV 5-2-89 AT 9:30 
REV rescheduled to 5/ 2/89 at 9:30 A in room ? with PGG 
GRANT/SP T875 C898 DPWC MARK MOFFAT DEFT IS EMPLOYED LETTER IN 
FILE C/O CONT REV 8-2-89 AT 9:30 AM DEFT TO BE ENROLLED IN 
& CONT BEING EMPLOYED 
8/ 2/89 at 9 
04/05/89 
05/02/89 
:30 A in room ? with PGG 
9:30 A in room ? with PGG 
COMPLETING G.E.D. 
REV rescheduled to 
06/06/89 FILED CERTIFICATE 
FILED NOTICE OF APPEAL 
FILED DESIGNATION OF RECORD ON APPEAL 
FILED AFFIDAVIT OF IMPECUNIOSITY 
08/02/89 GRANT/BVO T1270 C2214 DPWOC 
C/O DEFT TO BE ENROLLED IN COMPLETING G.E.D 
C/O REVIEW 9-29-89 AT 9:30 A.M. 
REV rescheduled to 9/29/89 at 
GRANT/BVO T1515 C2580 DPWC MARK MOFFAT 
DEFT IS SOLE SUPPORT OF FAMILY 
ATTY WILL FILE APPEAL AND CERTIFICATE OF PROABLE CAUSE STATEMENT 
08/04/89 FILED ORDER FOR THE COSTS OF TRANSCRIPTS 
FILED ORDER-STAY OF EXECUTION OF SENTENCE 
FILED ENTRY OF JUDGMENT AND SENTENCING ORDER 
FILED ORDER-ISSUANCE OF CERTIFICATE OF PROBABLE CAUSE 
FILED DESIGNATION OF RECORD ON APPEAL 
FILED CERTIFICATE OF TRANSCRIPTS 
FILED NOTICE OF APPEAL 
08/18/89 FILED AFFIDAVIT OF IMPECUNIOSITY 
08/21/89 MAILED CERTIFIED COPY OF THE NOTICE OF APPEAL TO COURT OF APPEAL 
08/23/89 FILED JUDGMENT SIGNED BY JUDGE GRANT 
09/01/89 FILED LETTER FROM COURT OF APPEALS - KATHLEEN 
09/14/89 RECEIVED REQUEST AND ORDER FOR TRANSCRIPTION OF TAPES THIS DATE 
SWP 
SWP 
SWP 
SWP 
SWP 
SWP 
SWP 
SWP 
SWP 
SWP 
SWP 
TMB 
TMB 
TMB 
TMB 
BVO 
BVO 
BVO 
BVO 
BVO 
BVO 
BVO 
TMB 
TMB 
TMB 
TMB 
TMB 
TMB 
TMB 
TMB 
CJC 
CJC 
CJC 
MKK 
Accounting Summary 
Citation Amount: 1300.00 
Additional Case Data 
Fine Summary 
Jail: 60 DA Suspended: 60 DA 
Parties 
Also Known As 
TIBBETS, STEPHANIE 
Personal Description 
Sex: F DOB: 01/12/69 
Dr. Lie. No.: UNKNOWN State: UT Expires: 
THIRD CIRCUIT COURT - SLC 
Defendant 
BENGLAN, JAYLYNN 
D O C K E T 
CITATION: 
Page 3 
WEDNESDAY DECEMBER 13, 1989 
4:16 PM 
SLP Case: 881002241 MS 
State Misdemeanor MULTI-DEF 
SCHEDULED HEARING SUMMARY 
ARRAIGNMENT 
PRE-TRIAL CONFERENCE 
REVIEW HEARING 
G 
on 03/22/88 
on 04/05/88 
on 09/08/88 
on 09/29/89 
0930 A in room 1 with PGG 
0930 A in room ? with PGG 
093 0 A in room ? with PGG 
0930 A in room ? with PGG 
End of the docket report for this case. 
Utah. 3r.'-
a C " 1 ••••• . 
aay ot 4 ^ ^ ^ . . . . ''-*'£•£>:*• .',-
ii^y 
